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rlJRTLU MOUN1~'_"-lN TRIBAL COURT OF APP1~AJ.s
1UR1Ul MC)UNTAiN INJ?IAN R~ERV ATION Il..r TIIn (X~tjRT cr: APprlAr~
BEI-,COUr~T. NORTH DAKO1'A

Melvin Mike I..en()lr a.nd
't"latlc Mouhtajn Tribal Council,

Peu ti oners-- A PJ~,Uan.ts. CIV ~O2.0039

VEl.
MEMORANDUM DECISION

Richard MOl\otte.

R'cspondenr.,App~118~,

~}~R CURIA-.M

Mikc Leno~r, and the membel~ of the Tribal Council appeal to thi5 Court from a.luDO 24,

200~ ~cci$i~nl oi'lb~ wwer court, !.{onoril.blc &~gcne DeLotinc1 presiding, vacating a,

tcm})C!rary'iestr3i1iingordcr enterad by the Honorable. Sharon Malaterre: on May 15,

en:;oining"Mottatte from (~ondtJcting b((sine~s as c.:aaiI'rIllln of tbe Band. 'fb@'l'RO was

-'\P~rontl)( ~ttU:red p(IISuant, to a request from the Tribal (-'.otlnciI to jtJdlcially enfOtte a

M~y 13. 2r»)2 'I'ri~l (~ounciJ resoLuti,on. TMH(_':2157-05-02. purpJrting to remove

Monette frqrn his '~l~d position. f~r varjC't1J~ reB~(}n~ ]aid ~ut in the resoiution.z Ora)

&.ium~tli ~3.S hcld before this COUrt OIl the 2~ day of June 200~ with the Tribal Council

aPJ)a:ar~,ng through I..ynl1 Boughey. A~~<,rll~Y 4t~ lAW, a~l(i ~~~e CMj~~a.\l appearing through

! JQ(js~ J)elj~r~ W~$ a S9~Qi~1 Juclge apl)QiJ!.t~d by the lower court to colxduct a

pOtm.a.n6~tt 1'~~tai1iijt~ <>tclet pUtsUa.1~t to t!\~ order of this Court dA~d May 22, 2002.

~ Among otber things, ili~.rcaoJution cites .to a.ll~gccl .'neglect ()f duti~s, 1n:tIfeasanc~ ~d

omi~sion of duties and responsibilities" a.,; grcunds for t~mov.11.
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JeTilyn l)eCotcaut Atto1'ney at lAw: fJor the reasons $tated herein, this Court PAffiInl5 the
, . "', .

decision be~ow, although 011 slightly dj ffercn( grounds, vacates the tempc)rary St2Y

gratl.ted on June 25, 2002, and ~malJd~ to the lower COUrt with inatructions.

On M4Y J3, 20()2 the Itlrtlc Mollntaiu TribaJ Council, acting with a quorum,

Cll~ctcd a l'esolution pUllJorting to TCI1'l<)VC the Chairm,m from his position as the

Cll!\iJ'm.~n ofthc ~a.ud and to roplaCJo him with Appcllcc, Melvin Nf.ikc. !.-efil")ir, thc Tribal

Vic~Chair: for the bala.ncc of the C11:Lin-nan 's term.' Thc Ct~irn:Ja.n was not ~nl At thtl

COU1\cil m~etjng, where d1is resolution w~ passed, although it ap~ars that he may havo
i .

had ~ome.ri~,e in the form of thc topic bcing written Oti a board with oth~r CQuncil.
1j,~}1~3. iIem~ 8.IJd his a.cknowl~dgmcnt to pers()ns at thc Tribal Administration buiJdiJIg

that day th~t removal was a distin~l possihjijty.5 Attempts to procure Ilis attcndM~e at the

mceting ~'C -on.'>"Pccegg(ut, although he appeared to bc-. in the building at thc t1mt". 80 the

Tribal Coup~il proc::e;ecded with a. removal h~l\ling,6 It i.o. beyond peradventure that no

3 The Cou~ appreciates the prompt filing of bri~fs and olrt~a.l1ding ora.1 ptCsentatiou~

rnadB by'b'!lth CCUllsel on very sllort lloti t:t; bC:l:ausc of thc cxpcdit~d n~turc: of this appeal-
: .

~ Th~ (~iiJ notes that the record below conuins two different versions of the rcsolution

" ,

p~r})O[tir(g;to remove the. Appellant, Qn~ versiQn OQ,\tai~s a veto by the Appetiant and the
oU1er conteiins an ~fi~tion by A~lJt.c Leuoir. This i~s\~e Wa.~ ~ot addressed by th~

lower CO\U1' EU~d will t.hctefQ(C 11t7t ~ iddt()Ss~d by thiR Court.
s At h~~.t:'l~!.s br:.low. tho Chairma.n acknowlcdg~.rJ that he saw hi~ removaJ as en item (),n

the agenda; but a.sse.rte.d. thAt the it~n\ ha.d ooen th~re ooyorRi Q~Mr tj~8S and WAS nevcr
addreg.qed. '

I) No transdnpt or the removill hearing has been provided to the Court. It appears that the

prll1c'p.~lcbmplaints against .the Chairman s~Jtirt1cd fX'Q~ hiB directing the Tribal Election

Board t(} cbndnct it C(')ustitutJonnl ~ltlction il1 JlWC of 2002, without it formal Council

resolutj()n approvin,g of the $~mo. and hi~ 5crving AS M App611m Judge for ilncr.her
Trihal J,tdiclal System. 1'hi5 Court takc$ ~O pQ6jtion 011 whcther thesc allc:~ation5. if tI1l~.

l;o~1i.tuto grounds fOT removal as this issUe. is n()~ before tho Court.

.,
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wrlttc:n notkc of partic\\larit.t;d chargt~ w~ prcvided to the Chainnau prior to May 13,

2002.1

Sometime af~e.r [hi! erulOtInBnt of thi8 r~solutionj and the record nclow is ~ot clear

on thl~1 thtt..Tnb~LJ Council filed a requ@~ with the Tribal Court for a ~x1'ip<>r;try

rostrnjnjng l?rdcr to pr<"ycn\ Monott~ from. ~onducting busin~gg 3~ the ChaiIn1An of tho

Tribc. InitiaUy, tho Cl')urt bclow clltcrc.d a-u ox parte tcmporAty tt9tnining ardor datcd

May 14, ~2.rC.9t~JllingMonctte frOr'r1 conducriftt any busiu~ ~ thc Chainnan o[thc

Tllbe and S4::heduled. the n1;iuer for hc:.mllg on it. pen-nancnt injU11CUon for May 24., 2002.

ThAt ord~r,was v;&CaI,e.(,i on the same d~ iUtd the Court below ordered thc Chai~..o

show cause why he ~l~~,uld not ~ r~rajaed from conducung bl.lsiness: As. the Chairman

01% May 1$, 2002. A hearing wa~ cOI~du~te~ I,~ May 1512002 on which d~tc Monette

a.p~~d and p!LrtJciI~\led. 'i'be Court below, as the rcs\ut of ~bAt hearingl enrored a

tc.-,m!>O1'ary"restraining order etsentiat1y reco"L!nting thc:. $ame rostric'.ions in tM tem!)Qrary

rnsti"A~t\j'ng ord~r ~nwr~d the previo'18 day. 'J'he May 15. 2002 order PUl"'p(.)ttM to be a

teD1f)orary' restr.,inJng ord~r nltbt:lilgh it did not clarify tbt'. period of time tho ord~r would

rc~mt\in in ~ffect «!~d d,id not bave /I ret1\rn date fQ'f A pt'lttnaneDI restraining order ht"~ring.

l~rom 11tat ,Ma.y.15. 2OCJ2 order tbc Appellant filed an in~e.rloculOry appeal in which he

a~ke(J ~bi~k;ourt~. s:~p inti.") this dispute and take jurisdiction over all issues involved.

Tbil3 COUrt de.clil1~d to e~cise juI1sdittion over !be djgpute. but did order the lowcr coU!1.

10 co%lduet 11 p~;rml1nl.':l1t restraining oi'oor he~ring with all "due haste" to addre33 the issu~

of w~t1ler the (::hai!~an's removal h"d ~cn conUlJClcd in accordance Mth the Turtle

'1~hcrc was wmc tOBtimon)' below reg!1i'di».g the custom of putting tOpics on the ~\12~cil
agenda in:tho same mann<Jr that the removs.1 topic was listed, but thc C'"o1trt bolow
collclude~ that tbiB '.cu!\1<).nary-- melhoa of noticc did [j{)( cornpt)rt. with d~'ti F~ca~ Qf

i~w.,

"
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Mountain Tribal Constitution ;l,n~ the;lndian Civil !(.'shts Act. §;..9. 2S U.S.C. §1301 et

seq.,

An P\lC ~~te tl.l,'net\ out to be June 17, 2002 whcn a permaRent r~t1aining ord~r

COl1rt rcs~lictCd hilil t(.}., whQthl:T tho rQ~ova1 ~Ja.q offoctuatcd in accordance with

c()tl.~titutiona.l'.1:imitatiooo &.t~d the It",;RJ\, ]udgc D~r .orm~ madc DO attompt to ~QS

whe.ther- p~(),Cedul'al due proces8 wa.~ c.ompljed with aild whether the Conscitut.ion and By-

I,,-!\.Wf: of the Turt1Q Moun~jn nand of Chippcwa Indiltns p~n~ittt.d the (~innan to be

rem£)vcd ~ iI. ~reroova1 proceeding" instituted by the, Tribal Council.

Juclge DeLonne cQu£:luded mat I;J,$ method of r~mov:ll utWzcd by thc Council

was pCl'mitted by-the r~enstitutiot~, Articlc; VIll, S~ct,i"D. 2, only iftbe Trib2.1 C()uncil had

.~n~ctcd'~ "<Jrdinatlce prcscribin~ rt~ulation.~1 ~hR['ges ~nd reasons [or I'emDval .".Hc

,
(,QUc.ll1ded tbat. ~he method \Itili',(e.d by the CounciJ to !t",ffil.)Ve tb~ ChaaWAn on M!l.y 13,

20()2 did, ~(.'I' cc.'IrnpC>I1 with Arti{!le V Ill, Section '- and did noT. Jlffard the, (~m1an

suf(iaient ,nQ.tice An~ QUil process to comply with the: 1ndian Civil Ri~ht& Act. He

~~i'erorc yacate<! Ul~ ~emp()rary resU"~njllg order and d~nied the requcst for a pcrman~nt

,restraini'$] $ ordt\t.

Tij~ Tribal Council then a.ppealed to this Court and requesred that the Conn stay

e.nfOTcemcnt of Jud ge Dq;I,.Qf1n8'S order pending appeal. This Court gran~d the. appul.

expedited i~, and st.'1.yed the ~r1torcament of Judgo DeLormc '8 ordt:r in ordor to maintaill

4
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tho I!la.tus q~l~ ~t:e~~d by ]\Idgc MaL'\~,errc's temporAry re~lraining ordcr on Ma.~ IS,

2()O2.S

{t i~ quire :£pparcnt to this CouLl that th~ iIl1 ?artie~ tQ this dispute have been

(>~mting i~,i4 ,murky legal environment brougnt Zlbout by prior acuot1s of previous tribal

"'
oEI.dminigt.~~i"n~ ~hctc laws w()uld bl', ~~8cJ by onc, administratil:>n s.1I.d rcp~cd by tho

, , "
ncx~ ad(ni~i.~tri1.tion. Itl suoh. AJ1 (!nVir-onffiC,tll, it is not unusual for diBputC3 to.u15C

cegar:ding whi(~h l.a.w is applicable and ror thcse disputes to be Jc.gitimatc~ g~od faith

dit"ferences of oputi(,)", 1'1tis .colIn is going lO attCilnpt 1<,1 step UltO the murky wnte~ ofth~

state ~)t-th4 jaw on the Turtle Muuntain ~!!~t'VatiOJI in ail "t~~~pt to reso1ve this ;ngtant

disputc-

The Pil.rlies ~V6 a t-un~eutal difftrenc~ ()f opinion over wh~th6r the TUJ'tJe

M()lmtain 'Jribal CoWiciJ (Mains the ~"'Mtitlltion~l right to "removcl' the Chairman or

.
wh~hcr tliat rigbt ha:o.be~n delegal~d excl\lsiveJy la thc. peop18 through the enactment of

(:hi\pt~'C 13 of t!a~ TI!tu~ .MouDr.:,in '[ribal Code of j..aws on ALlgUit :29, 1 ~6. Judgc

r)~' .orrne :did nc,{ decide 1hj~ L.1!UC ~~kise he did not fifid it di~P<>Sitive oftbe issue..q

he~i11."'1'nig (.:ourt beljeve.c; the ismle I]e:ed~ to 00 addrt:s,'icd. howcvor, bbth for ptlrp(l$e.~

XAlth:oug~'1he Chairman did not file it croffi~appeal from Jud~ De~m1C;~ &cision, it is
itppa're~lt from his brief and ow arsument that he disil.grecs with the fundamental prem ise
of.J~gc JpcI.orme's opinion that the right of tho Council to fcmovC him l'Cini\ins in~t
aft~r o~1aobnen.t of- C'h~pter 13 of th/3 Turti~, Mountain Trib~l Codc. Thi~ Court permitted
biDl to 6.rgu~ this:: iSBi'~ to it I1nd will address it lIereiJJ.

~ J"udge D~I~~ fO~ltld th..t Lh,ej'~ W3.S 5'tffi~j~~t customary Qvidcnce of the use of

romoY,nl py the TriQal C-:Ouncil after 1976 to finti r:lt4lt [he Counci1 's authority existed by
re(cronce;1;o ~ removal proceer.ling in 1978. The {;hnirrnAn '$ a.rgument, how~V'er, is that
th6" '.refno~a.l po\V~{" was deJegatcd lIxc1usively to t,hc:. p~ople in 1.9% when chapter 13
Wa-."; ~na.C';ed, hDwevet", and thu~ i~ w~)111d hc irreloYGnt wh~t Q{i~un:ed in 1978 if ~his

a.!'g\'m~llt' W;iS p~'r!1,uasiV6.

-I)
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t1f thiB ilm1Q.~1 and ~ ~roowhal"comp~nion~' ~a.~~, gr:()Illitilin !.Turtle MQunwn I.ri~

~)j1[Iill. also. arg:uoo on J ,!nt 27 t 2002

1'h~Trib:ll Council argtle..~ thnl Chaprer l~j as amended in 19%, w~ ~pea1ed on

November 21, 1996 by l~so1utiol1 TM460Rll.96, T,ha.t resolution rescinded thc actions

of tho fo'm)~r J-ri'ba! Council, which hAd cnaclcd ntW Ch£j.ptcI'5 J -34 of tba "rribal Ccdo on

Novcmbcr ] t 1 <)~J6' And ft-vcrtcd back to the Tribal Q>dc of 1976. This is rclc.vant bcca~

Chapter 13 of tho 19'"161'ribal <:ode! ~t Chapter 13.1301, pennit5 the "lc.gfl;l Council" 10

!"Cmo".~ a Trjbal Off"iccr by majori.ty vot~ for: l'eason8 spociiied in the ~c1.i()n. Thit1 should

he c cmt..~9ied to thc 1996 Code, which does not ~(~nuin a ~ection anthorizjng the Tribal

(;O,Lncil to'remove, an officer, bt1t only rofem to the ri$ht of tht people to rccall an ~lected

official, Thl.l$; tfig nJb. 1~he L"ha.imtan argu~ that Chaptcr 13 oftne 1996 Tribal Code

pre-vents the CotEncil from "'xemoving'"', while tb~ Councilllr;ues that tho 1976 c.."'hapter

13 is S[ill ~ntMt and tbc Council ha:$ t;he AUrhority [0 ramOVf!.

',to1\:&" (;b:ttl'!nan. ill' hi~ brief an<1 oralarg1lrnQnt, mOIkeS a. croative arg.um~nt tor the

~LJrvi:val of (.:.hapt('.r 13, as amende.d in 19%, which this (:i;)tJlor find~ correct. Th~

~mendml'.nt9 ro (~:Mpt.e.r l:j of the 'rribal Code were enactcd on At)~ust 29, 1996, sepa)'ale

atl~ apart from lht! whclcsale adopuon of (:'bapre~ ! -34 of the proposed 1996 Code by

"
the Crn.rndil on Novemb6f 1. 1996. The No'Vctrib~r 21. 19% reS(}lution only rescinded the

ac.l.optiun-ofthc Cod~ stctions effected by the Council 0.1\ November 1. 1996 Hod

spocificalJy l-ejnst'4-tc~ ~hc 1.976 Code. including Cbaptcr 13 ~allY i\dditi~~ 01"

all.~)dnlents llrereio. (Etnph&~s .\dde(J). Tbc; prOvisiol\~ of the amcndments to dlapter

13 i:t'urvive tJ1e November 21. 1996 rcsolution. thcrefore. to the ext~tlt they do not confliCt

with the Tribal C.odc of 1976 and the Tribal Constitution. I1\ crot:r to achieve this result.

~
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'h(,~,.trj C;hapter 1::1, a~ pas~(;d in Augu~t of 1996, mu~be construed 48 all wnendment

to t.bt~'(~haptct' 13 con~ained ;~. the 1976;(~de and not nn express repeal of it. OthGrwist"

tbig C:ourt. would bi: viti4\~\ng th~ clear iIltcat of the Co\lncil on November 21. 1996 to

rt:tum to lh~ low conUi.ined in ~~~ 1976 Cod~ and il'\ ameudm~Dts, WI

T'he Coun disngrecs; h')wcver, with tho Chalnnan's r tlrthcr a:r~umou~ !;bat thc

Trib~ Co\Jn~jl dc)cgs.tod Gxcl1Jgj~c a\lthority to th~ pcoplc to both .'remo.,,(.\ and rcc(\ll"
.,

tribal elect~d officials through pa..~;o of Ch~ptAt 13 in 1996, Ahbough the Chapter 13

c~a.ctcd in ::t996 ~ an lI.~cudmeltt to thc 1976 Chapter 13 dQ@~ not contain e;xprc.~

provi~(')ns,r(>f the Tribal C;nun.:;X tl) remove ~lected officials, but only refers to the;

rcc~l" pr:oced'~\re. the CO\lrt bolieves that the Turtle Mountain Coostiilltion clearly"

dj~til1g11is1i~g betw~cn "removal" ~d '.f'C{!~r' at Arricle VIII, SectiQj) 2. Although

(.~M~r 13.1Z'refcl.s in its caption lQ "1"{~ca11. ~mova1, and Referendum~T'. in its

~ta.tcment ~f purpWe. it oofers only to the right of the y()~ers tc. "recall. An}' representativ~Tt.

itnd 1)0 reterefi'C~ i~ made to [he right of removal which thp, c."'.o\lDcil ie prescrv~ the right

to pr~scrib~ r~~lt::g anQ ~gtllati'ms for tlndcr {he (~on..~tit\Jti(,'In. In es~e.t.oe, tbe (~h;iirn13.n is

a,gl,i,ng ,.l~a.t the, <.~(rn~cilj by failing to ~nact au oIdinance governing r1Jm.oval procedllres,

h~,,- :ibdic~!e.d this right ahu tl'l~ only 1)3ethod of removal is rccall.ll
,

to W~tt; this C:<)~J~ to li~ratl>,.adopt the argumex-t that all l~gislation subsequent to the

197(; Cocle should be c,onaid~rl)d :unendments, it would conlpletely dcfel~t the obvious
intent of the COtrncil to rcscind pans ~f the 1006 amendments to th~ Code and to reinst&
the 1976'Co&.

1I To.the :ext~~t 1Mt the chainnan is n.rg\Jingthat 1.11E> peop)e; vesled the C',o\wci1 with the

tight .of ~moYal aJtd the Council clclega.tcd that right back to w~ pp,ople through p~a~e

of CJ\aptbt 1 J, that argum9"t is rejected because righ~ res~X'\/ad the Council by tb~ peOpl=
can~ot ~;dclcgated to other (Jntitie.. Including 0\(: 1,cople. ~e.8 Mj~rett:J v. t7njted ~~.
,188 U .S: '361 (1989), .l"hi~ J~s not me:l.n, of c()urse, that tl.,~ people c~not tab away Ul6c

...
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Court below .r~u7ld {A~ r~,~i,~v~i <)f t:tt~ tn~innAn oonstitutionAlJy 4efi~jen' beC8.u$C it

C~)Q~ll~ded ;tbat 1)9 QldinaJ1Ce w~~ in. pk"\CC that "p~escribc(d) reg\Uations, ch.'trge$, ADd

rea$ons. f~ roJnoval.. ". Thi~ ~-ulin~ ignores the e"i~tcncCi ()fChapter 13.1301, which

clc.;trly dc~ncs thc ground.~ for rcnlovat- Jndgc DcI,orrna, without reaching the issuc of

whathcr l~. T3Q\ su~i"cd lhc 1t11)~~(im~"1$ tQ (;A~ptc~ 13 in 1996, found this section

wanting ~Qq.\!.I,;Ei it l'lid llQt pr~r;ribe "regulations" for tht! rew()v.a.1. Thi.q Court dis.1.grees

with th~ to.wet QO~rt that an Ordinin,;e; mUst Jay OUt the ~Xact procedure to be utilized by

, ,

thc ,Counci:j .in removing el~(:;ted officials before a. temoval procceding can be

commen~~. C<)urts shotl!d oxt!rci$e caution in Mtempting to micro-rnanago the

Iegisl~ti"c;;rc.mov~1 process because such a prcx:eeditlg 19. a. I.cpolitic.a.lT7 proceeding that

do~s Dot r~lpli~at" t~ ~ libf:rty ~d property i~l'ests as a courtroom procee.ding. ~

(.7hiDl'lCW" ;rri_~.,416 f~. Sfipp. 655 (O,Mififi. 1976), A 'rrlbal (:ounc:il need not have

formal p~6d'IJeS, c()ntaiXltld in.1n ordinance, goveming l:he introduction oftestin10ny,

cro~-exal:t:linatiqn, ;t ,written reoord, .1nd written reasons for o8ci!;ionj in order to conform

to tnc due. .proce~.lequ.ir~men1.S of the Indian Ci viI Righ[S Act. As one ("..curt has rn1ed in

3-~~g~il\g ~hat type ()f procedure mllSt be utilizOO ill a remO'la.l proceeding, thc Chairman

'w~s etltttitd to .the t)ven-hitndeu applit:fltiOn of ttjbal C\1StOmb, traditio'\~ and any

f'°~" of' ~\ovaI thrc.,u5h ... cons.t;~ui;t;)I1a.I ~~.,nd=cqt, but only th~\ \b.e Tr.b#.1 C'9~n<;i1

catlnot d~~gate it ~w..IY thro\\gh an ordinaL1ce or resoluuon.

g
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formalil:ed 'I'ules'r~I'd.tive ~o tbc ilnpe~bment proceeding i~r,!f," StAl\<t~ Qver Bull v.ntA.
,

,4-1-2 1;. SupP. 3()(), 376 (I). M()l\t. 1m). /'l

This Court col1c~~d"s that Chnvt~r 13.13[')1 of the 1976 Tribal Code reroains i11Uct

M the method of Tribal (~o\~nciJ rem~vRl of ~!cc~ officials and that this $~tion

~()m1'ol't9 ~itb tit'c' constitutional mltnda~ of Attic!, VIII, S~~tion 2, of the Turtlc

Mou,ntaiu Co1l81;j~tion'tba{ thc Cou~cil CMCt ordinancC3 govcrning rcmoval procecdings,

To thc cxt~nt. therCfQI'e, that Judge V~Lonne fount! that the ChairmaJl wag rBmoved in

viol,ntion qr substant)vc: dl1e proccsst <.~r (he lack of applicable law, wc disa.gre~.

A dccis1Cm of tho lower t:O1111ShQuld b~ ~irmed, however, if 4.J1"j :TOtIDd relicd

upon l~ tlierrial court is uph~ld. J~tdgc D8J,-onne al~o round that the Chairn1an was

remov~d iri v.iola[ion of prncedufill dlle ptocess aJld i~ i$ this I1lJi11g we now turn our

a1.teht!OJl to.

~. Judgo DeI~)rme COlfi:,ct}y J1oted. the right to COl11inu to hold oloctive offi~~ is

11 prot}CJny right. I:b~[ C.1nnot 00 l':\keIl withol1t due proces~ of I~w, See C1ev~lSl.fid .HO!~ Qf

~~n v. I.Dudcrmill, 47Q LI.£. 532 (19~S)- (r)he proC(!~ d\le in removal pxoc~edings

j1,cJude9. ~t. a.minitt1um ;(oraJ or written nctice. un explan~ti~ft of tb~ ,evidence, and an

,. ~ud ~Ii. ~t. S-1G,
OPpOrtUl1L~ (~r ~n (c=.\t:cwd ~)1't'l(;J."1 w !"e_ut, hi.. ...j.J.,. ..,f u.~ "~J.",

548. 1:hi~;includt;s th~ requiTf;men~ tl.1ilt the allegations contained in a removal notice be

specifiC e:~tough t9 allow an el~cted official to r~pond. As Ottt CQm.menwor has noted:

'1rhe Jaw ha.5 ten<1~d tOwa~d the requirement that. cvcn where no particular
pr~cdure i~ pre.~xi~'cd whereby the power to expel atl officer may be exerci~d,

s.(Ch:procoodings showc be had ~S wilt give thE! person cba:rged an opportunity to

~rt shouid be noted rha.t the Stn.11Ji&Qv~r~n!!decjsjon Wilt; issued prior to Lbe. Uni~d
~te;s S~pr~1t1e:C;oi1rt'decjsion in San!!!:;La~ !J!~blo v. Martinez, 43613.8.49
(l97B),w~i..h 8cYCI'.cly p~ct'lb~o "h~ ~~~bon:1"'1 oft.he Ceder..! court.. to t'O'I'i.."", ,~oi...n

Ci\liJ Ris"'t~ Act ca..,~s.

0
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be h~~fd. S c ri1 u '2.d Publi~ 0 iC8 a11d' 10 eftS is B 15 - ~rhe
, .

P<-)Wlr;t to remove a public officer, considerro by itscU' alone. h~ b<;eIl

cbaTiI~lcd~~lL M ~xecurlvc in ~tureJ when it is associa~d with the discretionary
pre;oga.tives ofhigh.ex~cutjvG-o(flcc, aI leasL llow~ver, when. as ~cmial

prert;l;CJui~i~~ 'to the 6x~rci6e cf th~t power, th~c ~ust re 8. fonnulation of charges,

n<:suec. thcrcQf,. I\be~ring, and a deci~'on. ~o Art1_1\\! 2-d. Public Office.~a.J!d;

~~~~_Qs1 ed ~2J6)Vc 1.1.') ALR3, 1,')9 AI.j~ 627.

Sec~ls!;) ~1~T{)~. Padi]1CJ..441 F. Snpp- 14 (V.P.R. .1 976Xin a~tion by <:hief of

$cicctivc :;~rvicc S(\~tion'of PuCr'tl) ~co national guArd to prevent h~ removal from officc,

dibIrlct COU1't hftd jurisdIctio~ to cnjoin such rcroovfll, notwith5tandi~g [act that roilitary

()ml~l~ se)'VC at pl~~9ufe of mBident of llnitcd State..Q1 where, inter alia, cbiofs property

1ULClt.gt jt.:office, a.lt.hough l\Ot identicAl wich tb~e of civil service cmpJoyees, was so

I;ig,nific:tnt as to con,~1:itUtC ptotccted r'ig)tt.) ~ also M~cDon81dy~ BrooJcs. 387 SW.2d

sO',!, (196$).

A~though this t:asc presenTS a clQS~ call ~cause of tile )1at~raJ hesitancy ~ Court

should c,:,cr4:ise in reviewiug a p()liticaJ proceedi,rgf the Court iB not convinced th.6.t the

lowor c,oort 's dec:i~ion WM bas~d l'Ip.on clearly ei'roneuus findings of r~£!t Dr clellf errors jn

int~rpre~ti<)ll Qf wnpt proces~ was ~Ille the (".hJliln1aIl, 'rile rno~ te;Uing dcpciency in the

p1W)l.~ess provi~.,c tklc ('J1"irman is the lack of apecific, pa".icutariz~.d. allcgations of

ground~,tor, ~,m()V~l tltat Wcre conveyed to the ('"bair~l1 sufficiently in advatlce of the

CQunci; meeting to permit him to rcspood. TJris Court has not doubt that the Chairrn.an

was a\~~ that an cffo.rt was underfoot to romovc him by the Conncjl aJ}d he coDstiously

cn()s:e~ot to a,1tetlQ the mectin~. There is alw evidel1ce bejow thai the <:hajrman was

awarc of the {umb1.il1gS of digcol\Wnt regarding certain ()f his actions. inclua;ng his
"" .

diteCtipg the J~.ef~ion EOP,I'd to hold a constitutional ele.ction without CoWtcil approval,

and tnaL hc observed on thcboard the a.genila item regarding his removal. He 2tIso bJ~d

to
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apparently ~b~iVcd t~us ~'1eIn on lhc ~ard on prior occa.'$ions. llowevQr, he apparently
0 00 0 ,

had be~n away frOlon t~c rescrvation 'until tht- day bcfore May 15.2002 and never was

l1otitied in ~riting Qt' orally tbe specific grounds his rc:moval W/15 being sought to enable

him ~() ,muster a cleff!.nse. This is the deficiency that l~~ this Court to believe that due

p!OCCs.~ w~ notpf<"v,d~d to Mon~tte, who w!tS aCtor all tbc; d\Uy-electcd Chairm.n that

had lx;cll. iJj5~~11cd in offi~c by the pcpplc of tho Band.

We'therefore ~ffirm the ruling Qfthe Court below tba.t th~ Chai~a.n was not

provided procedural dUe,pTQCf;5S wbcn be wa.s ~m()ved and further affiml [be ord6j'

va~;\ting t~ tem.P()ra:ry rettr.'lining (>rdor.

Th~ "("rib:a.l Council rE:quested at o1"'oil arguDitnt that we maintaiIJ our 1.1ay of tht

,.', .
l';wt'.r (;ci~~ r~ or(ier \intil Buch time as it could conVeIte thc Council for a. remo"aj hearing.

A.ltn()llgh ~~ aTe sympatheti~ to a.YOicling the g~enarlo the Council envisions a8 the resul~

of the lower coil". ',;' ruling. this Court has DO a.uthoril.Y to, in M9cnce, ~uspend rho Tribal

Cnaim1all :pendiI1fi a an ,~ppropri!l[e rel11oval hearing_l~ °rbere is nt~ longef an active

disptlte ~(l;fore thi8 (~nri or the lower court,tojllstify maintaini1)gjurisdiction over thi~

matter An.y new Accioi1WQ\,1d have to t\t! C()ffimenc$d in the l()~r court and addIe$sed

thoro.

rf~e Tribal C(,)~D~{1 mIlL!! t,Q l'enew irg ntcmptS at removal. nothitkg in thi9 order

prevents .it.from doing.so. Nor should the Council beliove this ruling in any way intimates

tAat this CZ6'1;(1t is advising that cour~. "{"his dispute is a. political one that the Court was

invited iI~O by thc acti~~~ of th~ Parties :lnd not OtlL of some desire to Make i~ opinioXls

~ Thi~ C0Urt takes J),O pogition 011 the Council's a\lthority to '3~peLld, ~ that i$SUc is not

b~fnrB the (;~11rl..
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on the gU~j~ct kn(,wn ()f to ~e 8ides.;jA-l\be Court will therefore vacate it~ stay cffccu"c

,- ,
July '/. :2~~ at 8:90 a..m. at wh.ich ti~e., a~nt any furth~r liCl)On by tbo Court below, th~

ChtlifroM may FeAS$\lm~ biG duties /to'; ~nnftcn,

CHIEF JUS11CE BJ JONES

/

~ '1'hi~ C~rt rej.e~ts the insinu~tjons in some of the brjef8 to the Co\lrt thAt the lower

Court "too~ sides'" 00 thi~ di.qputc. Instead. it a.)'~rs that thc Court StAff a.netnptc:d to
acco~m.<>:d!ite all pArties while preserving the record for this COllrt and they acted in a
profcssia~l :ma1\ner in dr)ing su.

1?

Lf.-:r: THE MANDATE ISSUE ACCORDJNm..Y.

C'1r~t.~F..~1jST.ICE JONES, Jt.J~TJCES JO~INSON, AND SW AU.'oW CONCUR

r)ttt~ this 2gd1 day of Jllnc, 20(12,
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Melvill'Mi~cI.cDoir and

1'u!tle. MoU:Juain Tribal Counci] ,
Pe~"ti,O"e.rs- A p P"lJa.llt~,

c.:IV -02-0039

v~.

MANDATE
Richard M6j1ttt~,

l~~po~d('.nt~AppeJl~e..

s~) ~rdc:rcd this"igItI dJY of Junc 2002.
, ,

<'~}l~~;F J'tJS'1'lCl~ J()NE~J J U~'1'JC1:O:~ .fOHNS(_)N tAN!) SW ALU)W c.~ON(:t1R

Dat~t;f thiS' 2~ day of Junt1/ 2002.

~ 13-g..~'

--
CHI~;~.lUS'11L-:El3J JONES

ATTEST: "- -
(;lerk of C()tlrt.~

13


